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[249] ... Ms. Servatius also made written submissions to
the judge that her family was of “limited means™ and
would “suffer hardship™ if costs were awarded against
her, arguing that the School District had a “superior
capacity” to pay costs. The judge appeared to accept these
submissions.

[256] In her post-appeal written costs submission,

M rvatius disclosed, for the first time, that the JCCF
was funding her fees and disbursements in the litigation,
as well as agreeing to help her pay any award of costs by
agreeing to fundraise for her if costs were awarded
against her.

[257] I note that different counsel represented

Ms. Servatius at trial than on appeal, although both were
supported by the JCCF funding. It would have been
preferable for Ms. Servatius to be transparent to the judge
about the JCCF funding, as it is clearly relevant to the
public interest analysis that a special interest group is
funding the litigation, not the named petitioner. In my
view, had the judge known this fact he would not have
exercised his costs discretion in the way he did. He was
clearly influenced by the misleading assertions about
Ms. Servatius’s capability of weathering the burden of
paying a costs award.

[277] Ms. Servatius’s petition sought not only a
declaration that her religious freedom was violated, but
she also sought an order prohibiting the school from
“facilitating or allowing religious practices™.

Ms. Servatius advanced the position before the judge that,
by hosting two rather innocuous Indigenous cultural
events, the school was favouring Indigenous spirituality,
and, as a consequence, no such Indigenous cultural events
should ever be hosted in schools. This very broad and
vague relief seeking to restrict unknown future actions of
the School District from ever hosting Indigenous cultural
events was not supported by any version of the facts or
interpretation of the law and was untenable from the start.
However, its broad implications had to be defended by the
School District.

[280] In the circumstances, the JCCF’s involvement in
effect insulated Ms. Servatius from normal costs
consequences and put the School District on an uneven
playing field in having to defend the very broad relief
advanced in this litigation.













A Judging Mind? A Tasting Mind?
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So....what’s the problem?

PR

CLAPPING

AN ACT? AN OMISSION?
(WHO IS SHOWN RESPECT?) (WHO IS NOT SHOWN RESPECT?



BUT WHAT ABOUT INTENTIONS?

-Clap to show we enjoyed the performance/speech?
-Clap to express gratitude to performer/speaker?
-Clap because it is convention to clap at the end?
-Clap because others are doing it?

NOT
CLAPPING

-Is clapping and individual or a collective activity?

-What might clapping ‘perform’ independent of our
individual intentions?




Might we think differently about collective
responsibility in the face of some injuries or errors?

What might be
learned from
different
Indigenous legal
orders about
identifying and
responding to
injury?




